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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 739/2016

Dr. Ajay Konduji Jumle,
Aged about 61 years, Occ-Retired,
R/o Plot No.8, Abhiyanta Colony,

Chandrapuir. Applicant.

Versus

1) The State of Maharashtra,
Through its Addl. Chief Secretary,
Public Health Department,
Mantralaya, Mumbai-400 032. Respondents

Shri S.P. Palshikar, Ld. counsel for the applicant.
Shri V.A. Kulkarni, Ld. P.O. for the respondents.

Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman
and

Hon’ble Shri M.A. Lovekar, Member (J).

Dated: - 15" February, 2022.
ORDER PER:-MEMBER (JUDICIAL)

Heard Shri S.P. Palshikar, learned counsel for the
applicant and Shri V.A. Kulkarni, the Ld. P.O. for the respondents.
2. In this O.A., order dated 21.7.2016 (Annexure A-1)
passed by the Appellate Authority in appeal preferred by the
applicant imposing punishment of deduction of 50% amount from his
monthly pension permanently, is impugned. In the said appeal, the

applicant had challenged the order of his dismissal dated 21.6.2013
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passed by the Disciplinary Authority on conclusion of departmental
enquiry against him.
3. Facts leading to this O.A. are as follows:-

In the year 2003-2004, the applicant was working as
Resident Medical Officer at Civil Hospital, Chandrapur. Additional
charge of Administrative Officer was given to him. Purchases of
Rs. 65,25,640/- were made for the hospital. It was alleged that
these purchases were not made as per certain guidelines contained
in various G.Rs and five prescribed norms. Towards payment to
suppliers, the applicant signed Cheques of Rs. 53,93,040/- and paid
Rs. 11,32,600/- in cash. It was further alleged that the applicant had
not ascertained whether the aforesaid G.Rs and prescribed norms
were followed. It was also alleged that he did not check the
material said to have been received for the hospital. It was alleged
that the applicant had joined hands with the co-delinquents while
committing these acts. Regarding these purchases and payment,
allegations were also levelled against Dr. Anekar, Civil Surgeon,
Cashier Shri Duryodhan and Godown Keeper Shri Motghare.
Further allegation was levelled against the applicant that he had
committed financial irregularity by failing to deposit in Treasury an

amount of Rs. 8,82,476/- collected by way of hospital fees, and
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spending the same for miscellaneous expenses in breach of
Finance Rules of 1959.
4. Since departmental enquiry was contemplated, the
applicant was placed under suspension by order dated 6.5.2004.
Charge-sheet was served on him on 1.6.2005. The Enquiry Officer
submitted his report on 16.2.2009 (part of this report which
concerns the applicant is at Annexure A-2 and A-3). The Enquiry
Officer concluded that both the charges levelled against the
applicant were partially proved. The Disciplinary Authority
concurred with this finding. On 21.1.2011, he issued a show cause
notice to the applicant as to why punishment of removal from service
be not imposed on him. The applicant submitted his reply on
30.1.2012. All the while, the applicant was kept under suspension.
By filing O.A. No. 213/2011 in this Tribunal, the applicant challenged
his prolonged suspension. By order dated 13.2.2012 (Annexure A-
4), this Tribunal quashed and set aside the order of suspension of
the applicant.

The applicant would have retired on superannuation on
30.6.2013. However, by order dated 21.6.2013, services of the
applicant were terminated by way of punishment. He challenged
the order dated 21.6.2013 by filing an appeal (Annexure A-5) on

27.6.2013 before His Excellency the Governor of Maharashtra.



4 0.A.N0.739/2016.

The appeal remained undecided.  Therefore, the applicant filed
O.A. No. 52/2014 in this Tribunal. It was disposed of.

By communication dated 1.4.2015, the applicant was
asked to remain present before the Hon’ble Minister of Housing,
Mining and Labour / Appellate Authority. Before the Appellate
Authority, the applicant submitted written notes of argument
(Annexure A-6). The appeal was heard on 6.4.2015. It was
decided on 21.7.2016 by passing the impugned order whereunder
the Appellate Authority modified punishment of dismissal imposed
by the Disciplinary Authority and imposed instead punishment of
deduction of 50% amount from monthly pension of the applicant on
a permanent basis. Hence, this application.

5. Reply of respondent No.1 is at pages 53 to 58. To resist
this O.A., respondent No.1 has set up a case as follows in paras 3, 4
and 5 of reply.

“3. At the outset, it is submitted that the applicant
while posted as Resident Medical Officer (Clinical) at
General Hospital, Chandrapur, he was holding additional
charge of Administrative Officer in the year 2003-2004.
The applicant was holding the charge of Civil Surgeon
from 17.1.2004 to 8.3.2004. It is further submitted that
in the year 2003-2004, purchase of Rs. 65,25,640/- only
was effected form the Personal Ledger Account

(PLA) of General Hospital, Chandrapur in total
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violation of mandatory rules and relevant norms. Grant
of Rs. 47,20,000/- was available for the financial year
2003-2004 for the purpose of incurring administrative
expenditure for the General Hospital, Chandrapur. In
spite of this fact, in absence of any demand, unessential
purchase of Rs. 65,25,640/- only was effected from the
Personal Ledger Account. The applicant who was
holding the charge of Civil Surgeon, willingly,
deliberately and with malafide intention, omitted to
adhere the rules and norms laid down, while purchasing
from Personal Ledger Account. The applicant, without
verifying the availability of regular financial grant, made a
payment of Rs. 53,93,040/- only by cheque and also
paid Rs. 11,32,600/- only in cash to the concerned firm
blatantly violating the Rule 193 (4) of the Maharashtra
Treasury Rules as well as the G.Rs. dated 6.11.1999,
31.7.2000, 12.12.2002, 24.4.2002, 2.1.1992 and
16.7.1993. The applicant also did not verify the actual
receipt and delivery of the purchased material and
effected the purchase in conspiracy with Shri Motghare
and Shri Duryodhan and thereby cheated the
Government.

4. The applicant was holding the charge of
Administrative Officer in the year 2003-2004 and being
the Drawing and Disbursing Officer, he was duty bound
to deposit the amount of Rs. 8,82,476/- received by him
towards medical charges, the Government Treasury
within a period of two days, in accordance of Rs. 8(1) of

Bombay Financial Rules, 1959. But the applicant
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willingly, deliberately and with malafide intention
conspired with the Civil Surgeon, omitted to deposit the
said amount in Government Treasury. The applicant
hands-in-glove with the Civil Surgeon, illegally spent the
said amount for sundry expenditure.

5. Since the applicant was holding the charge of Civil
Surgeon, he was duty bound to ensure the adherence of
rules and norms while making such payment from
Personal Ledger Account. As the applicant intentionally,
deliberately and with malafide motive omitted to do so
and as a result, committed serious misconduct.
Therefore, he was put under suspension vide order
dated 6.5.2004 and departmental enquiry was initiated
against him under Rule 8 of M.C.S. (Discipline and
Appeal) Rules, 1979 vide chargesheet dated 1.6.2005.”

6. Further case of the respondents is that, conclusion
drawn by Enquiry Officer that charges against the applicant were
partially proved, were based on proper appreciation of material on
record, the Disciplinary Authority was fully justified in concurring with
the same, the Appellate Authority, after considering entire material
on record, took a lenient view and imposed lesser punishment of
deduction of 50% amount from monthly pension of the applicant on
a permanent basis as compared with the punishment of dismissal

imposed by Disciplinary Authority, and considering gravity of
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charges proved against the applicant, there is no scope to interfere
with the impugned order.

7. The respondents further pointed out that criminal case
U/ss 420, 409, 468, 471, 477(a), 120(B) r/w Section of the Indian
Penal Code is still pending against the applicant and co-delinquent
in the Court of Chief Judicial Magistrate, Chandrapur.

8. We have gone through the record. A joint enquiry was
held against the applicant and remaining three delinquents.

9. Against the applicant, following two charges were
framed:-

L 1K R R | R

aNRIY .1-

oAy 3RERT 31, A JAS § e degdhy e, sy
UM Ugql JY HA  Rwo3-008 HEY HH A A
s TR ISR a1 gerar faRed 9HR quara e
gidr.  [oTegT ddeg SI0Mer gl SRdl  FFYU TeAnds @.
£4,39,6¥0/- TAAT THAAT TG IXUATT 3Tell. T HEI TG
AT TOTT fEeTieh €12218QR%, 32.9.3000, §R.82.3003, Y.Y¥.300%,
.2.9%%% T ?6.0.%%R3 HET FHG heledl Al AR T fAfgd
Feledl TIPAGER Felell 6L 3. A JHAS e A
G shelell ATEL. 9T Yo STeledT AT AR Sheloll T8l
d YATHYIGIR . 93,%3,040/- 37ET dHell T T. £2,33,800/-AY HGTef
NG Fell.  FIeY TIgR el 31, AT 3, A AR 9 gafersT
TRl HIAAA shell 31 AHATIT HEHAU[H holl ITE:

QYR %.2—

IR RSN S AN JAS THHS  FeA Q003 T o0y HEY
[SregT AT WMoy dgqY I YR HUGRT AT geren
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IfaReFT IHR SUATT AT BT, Hel 003 o o0y HEY FTIUMAA
Yoehrdl TEFhHA T ¢,¢R,808/- FICd STell gldl. G Jahd e
faga 1959 3wad g feq@m ATd HYERIA FTAT FNOT 3fAary
g, T Al AR S A gFES el A @A
PRI AT 7 AT FadeeT Rear fels @aarér aravelr
g facdr sfAafAaar wol, & sgagrR el fSeer ao RAfecas
JAT HHANT AT FIAFATA hell TR

10. The Enquiry Officer dealt with both these charges.
Relevant part of the report of Enquiry Officer so far as charge No.1

against the applicant is concerned, is as follows:-

“Iq7 YRIOTT GIdeR EXHRT HIEEGR dohlolld gl ddlde 3R
{41, IS I WA Fgcdrdl YA AT FENT e AL 30
Tloll ATHA FAVTT . 2.2.2%%3, 26.15.2%%3 HfT AXIEA Uleled o Sl
W U 3Tl e cAHS 99.99,908/- SIFIT TUA  ATHATT
JHAE Sl AR A Hiffldel e, JUMT  Fredr defid e 4.
SAS Tl S T&FhH FIGoll of ATHATT MG IAHS  IFhHA
FEUAd IR AR q8T AN JGAS TOHhs I AT dgThT
IART, gemEhT 3ReERT T Segr o Rfecas a1 fa=gr gemr
TR BT A 3R IRIEAAT ol oA AFIdT 8 3 G
AEITe 38, A, dider Iredr d@efid @Rl dngfigr 4. arels
TqeAT geiRT feell 3T el & carean Fiefid YIToGRIE Jehd 3iar
O AfGraT gY@l e 3 fhar A Ieea @ o
HETH BId 3 FiEficdolel 3. 3ARA WHRT AR AR ar
SINRIUTETTT HIUTAET HTST sholel =TEY.

A SAS AR g Sear qed Rihcds sl ot It
TET gfohar qot el 3gA  oiEr 9T 9« A 3Edrdid a3
FATATO M. JHS  Tiell FFAAIHA d YIEST BlsTied AR
SUATd_ATel gld. cdshay Al 37eioh AT Hedl e Jisil o ¢deh
Ho[{_sholdl 38 A WCT Ufhdd MM S[HS I s o0 Iy
old A, A ANRIUET & 9 Aidides g gld AEL A
il 29,33,600/- TGEl IFHA H. Wl HAfgel 3§ 3TN HEdRI
TEAT WIHIE AleAT UE 3T aholl 3¢ Ao Al &1 & ABRISE




9 0.A.N0.739/2016.

PNEIR HIH  $3 (¥) TAT RJE™ Seddsd oXd AHS o
I dl SAdeeR_adId. (Emphasis supplied)

So far as charge No.2 against the applicant is concerned,

relevant part of the report of Enquiry Officer reads thus:-

et Yond A WdeR, dooblollel gRIe HdToleh, 9T AT,
AES =N well Agcdrl S A g @Rl st JAS Al
EAYTST TETT ¢,¢R, 808/~ B ToFehd ATHIT [ATATTHR ISR
SHT F AT IR ol TAEdr  aroiell. TR A1eley AT
g[S A AraT A diagR Aredr giaiel g g giear aeha
i Y& e 3L SES Il delel @Y @ fAcdr sfaafaadr
eI Hifdldel 3Tg. IR A™ARY Al & arafid &&agdsit
AT STAT AT ey J@dTe AR 318, AHS el AR
GO HIARY A HE AT Fiahd Arefidelel 31 FIUMTATHR AT
fafa A 3tosy FEcaHe FERAE TEERGT @ HOr
HERIF HAAHDS RN dgal @I oo ey Rfdhcas  arean
AN FAUATT 3Tl g, dUD dTgeT goEdiallel &, W,0¢E/- &T
T 1 a¥fallel (AT 39S AR T, ARG i wartan
o UdT @Y AT Al 3g AT HROT dgqT Tolegl &1 AaTeraed
3G AT SedTd TUTEIgent 24 I Hoof odledl dREIdd d TAHeS
g Td fSeer acy Rfdcas gcar AEMFIR H0AT eI I
arefid ge ifirder 31me.

TR UTIciTel SheaGaT Ul HIefl G 3deliehel hel AT 8
919 TISC 3Tg I, TIUMeRI Yoehale!  STAT SHleloll JeFehd 8,82,476/-
& IFhA WRYYST J&Id AT o Hdl ol WER el @amarsr
qIROGTT  ATelell 3R, d9d IAldiedl IFhA 5. 27,786/  SdadT
A ¢TI TH Juadd AT 3qEdred, FREA {dT, ARTYT
T WA o Ul @I dUAIT 3Telell 3¢, eI IhATI e &l
e 1 1 O S e IO F B O o T o | O ) e o R s O O R S
A& d A=A HJHd Hel IFhd  Haeiard  3e] Sivard 3elell
e, TR FFRT AT ATl AR FTRRT Al &7 TIEGRT
g e & @UTe AT g 3 cgredr drefid favig sl 38 Wy
99 AT AT VARG ATE. STl cTaEATIUIR Rl
fafr 3uceyr AqcAHS & FhA W FUAT el Hg 31T e
AT 39TEIT HOATT T g AT S€la] T FOATAS 3ugaTeTh
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HRIFY QT AETYT I H 807 32T gld d & o1« SN {Aehsra
B R Segr oou Rfvcas Far yamadr ey (3 Segr
Aed RAfhcHs 3. JHAS) TGN & 99 IugAesh JRIT [T ARG
I AedArE HIU[A dichies FRIERET AT el HEN W a9
FOAIT 3T A, [Fafaa [ g sreasiar & Fea Tdyde
JIGATT STAT AT ATell 3, WG o AIAGER o feaarear
AT EEYGST d@IAT FAT AT 3HTell AR & JEJREAA 3.
HAT EHA el T 3. A Aledl HleI HEEN &l dealelled
fSeer g Rifhcaes A FFHAAS o Hifdldel e T cFlell oAl
aliel fA9IUT el &Il HeX elYRIY 379k
HeHRT Sl A Fda IRC: &g gidr”  (Emphasis supplied)

11. It was argued by Advocate Shri S.P. Palshikar that both
these charges framed against the applicant were held to be “partly /
partially proved”, such finding would be neither here nor there and
the Enquiry Officer ought to have recorded one of these two findings
viz. “proved” or “not proved”. There is no merit in this submission.
Both the charges framed against the applicant comprised more than
one detail. In his report, the Enquiry Officer specified what was
proved and what was not proved so far as both these charges were
concerned.

12. It was further argued by Advocate Shri S.P. Palshikar
that the Appellate Authority did not consider detailed notes of
argument filed by the applicant and proceeded to mechanically
accept findings recorded by the Enquiry Officer and endorsed by the

Disciplinary Authority. Order passed by the Appellate Authority in
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fact shows that while deciding the appeal, all relevant aspects were
considered.
13. According to Advocate Shri S.P. Palshikar, punishment
imposed by the Appellate Authority was grossly disproportionate
considering the nature of charges held to have been proved
against the applicant and, therefore, the impugned order cannot be
sustained. In reply, it was submitted by Ld. P.O. that by no stretch
of imagination, punishment awarded by the Appellate Authority can
be said to be grossly disproportionate and hence, interference by
this Tribunal would be unwarranted.
14. Advocate Shri S.P. Palshikar, in support of his
submission regarding punishment imposed by the Appellate
Authority being grossly disproportionate, relied on Rule 27 of M.C.S.
(Pension) Rules, 1982. Relevant part of Rule 27 reads as under:-
“27. Right of Government to withhold or withdraw

pension.
(1) Government may, by order in writing withhold or

withdraw a pension or any part of it, whether
permanently or for a specified period, and also order
the recovery from such pension, the whole or part of
any pecuniary loss caused to the Government, if, in
any departmental or judicial proceedings, the
pensioner is found quilty of grave misconduct or

negligence during the period of his service, including



12 0.A.N0.739/2016.

service rendered upon re-employment after
retirement :

Provided that the Maharashtra Public Service
Commission shall be consulted before any final
orders are passed in respect of officers holding posts
within their purview :

Provided further that the where a part of
pension is withheld or withdrawn , the amount of
remaining pension shall not be reduced below the
minimum fixed by the Government.”

(2) xxx
(3) xxx
(4) xxx
(5) xxx
(6) xxx

To further support this submission, reliance was also
placed on the judgment delivered by this Tribunal on 15.5.2017 in

O.A. N0.140/2015. In this case, this Tribunal observed as under:-

“However, the question is whether any pecuniary loss has been
caused to the Government or not. As per Rule 27 (1) of the
Pension Rules, as cited supra, the recovery from pension can be
for whole or part of any pecuniary loss caused to the Government
and, therefore, it is necessary to first consider as to whether there
was pecuniary loss to the Government and if it was there, what

was the exact loss caused and only that loss can be recovered.”
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15. On behalf of the applicant, reliance was also placed on

“D.V. Kapoor V/s Union of India and others, AIR 1990 SC 1923.”

In this case, inter alia, Rule 9 of Civil Services (Pension) Rules,
1972 was considered. It was held—

Rule 9 (1) of the Rules provides thus—

“The President reserves to himself the right of
withholding or withdrawing a pension or part thereof,
whether permanently or for a specified period, and of
ordering recovery from a pension of the whole or part of
any pecuniary loss caused to the Government, if, in any
departmental or judicial proceedings, the pensioner is
found guilty of grave misconduct or negligence during
the period of his service including service rendered upon
re-employment after retirement.

Provided that the Union Public Service
Commission shall be consulted before any final orders
are passed.

Provided further that where a part of pension is
withheld or withdrawn, the amount of such pension shall
not be reduced below the amount of rupees sixty per
mensem.

Therefore, it is clear that the President reserves to
himself the right to withhold or withdraw the whole
pension or a part thereof whether permanently or for a
specified period. The President also is empowered to
order recovery from a pensioner of the whole or part of

any pecuniary loss caused to the Government, if in any,



14 0.A.N0.739/2016.

proceeding in the departmental enquiry or judicial
proceedings, the pensioner is found guilty of grave
misconduct or negligence during the period of his
service including service rendered upon re-employment

after retirement.”

It was further held—

“6. As seen the exercise of the power by the President
is hedged with a condition precedent that a finding
should be recorded either in departmental enquiry or
judicial proceedings that the pensioner committed grave
misconduct or negligence in the discharge of his duty
while in office, subject of the charge. In the absence of
such a finding, the President is without authority of law to
impose penalty of withholding pension as a measure of
punishment either in whole or in part permanently or for
a specified period, or to order recovery of the pecuniary
loss in whole or in part from the pension of the
employee, subject to minimum of Rs. 60/-.

7. Rule 9 of the Rules empowers the President only
to withhold or withdraw pension permanently or for a
specified period in whole or in part or to order recovery
of pecuniary loss caused to the State in whole or in part
subject to minimum. The employee’s right to pension is
a statutory right. The measure of deprivation, therefore,
must be correlative to or commensurate with the gravity
of the grave misconduct or irregularity as it offends the

right to assistance at the evening of his life as assured
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under Article 41 of the Constitution. The impugned order
discloses that the President withheld on permanent
basis the payment of gratuity in addition to pension.
The right to gratuity is also a statutory right. The
appellant was not charged with nor was given an
opportunity that his gratuity would be withheld as a
measure of punishment. No provision of law has been
brought to our notice under which, the President is
empowered to withhold gratuity as well, after his
retirement as a measure of punishment. Therefore, the
order to withhold the gratuity as a measure of penalty is

obviously illegal and is devoid of jurisdiction.”

16. It was submitted by Advocate Shri S.P. Palshikar that
Rule 9 (1) of Civil Services (Pension) Rules, 1972 is in pari materia
with Rule 27 (1) of M.C.S. (Pension) Rules, 1982 and hence ruling
of the Hon'ble Supreme Court will squarely apply. According to
Advocate Shri S.P. Palshikar, conjoint reading of Rule 27 (1) of
M.C.S. (Pension) Rules, 1982 and ruling in the case of D.V.
Kapoor (supra) will unmistakably lead to the conclusion that the
impugned order whereunder 50% pension amount was directed to
be deducted permanently, cannot be sustained.

17. Regarding finding on charge No.1 against the applicant,
the Enquiry Officer held that the applicant could not be held guilty of

anything concerned with the process of purchases since said
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process was completed by Civil Surgeon Dr. Anekar, he, the
applicant was kept in dark about it since beginning as was noted by
the Audit Team, and all purchase bills were signed and sanctioned
by Dr. Anekar. According to the Enquiry Officer, part of charge No.1
which was held to be proved against the applicant was that
payments of Rs.11,32,600/- were made in contravention of Rule 193
(4) of Maharashtra Treasury Rules. It may be reiterated that
remaining part of the charge was held to be not proved.

18. So far as charge No.2 is concerned, the Enquiry Officer
held that it was a fact that fees received (from patients) were not
deposited in the P.L.A. account within the stipulated period of two
days. However, the Enquiry Officer accepted the defence of the
applicant that for spending this amount on miscellaneous items,
permission of Civil Surgeon Dr. Anekar was taken and Dr. Anekar
had sanctioned the bills which were paid in cash. According to the
Enquiry Officer, for making such expenditure, sanction from Deputy
Director of Health Services ought to have been obtained and at any
rate, it ought to have been brought to the notice of Deputy Director
of Health Services.

19. So far as scope of judicial review by this Tribunal is

concerned, reliance may be placed on B.C. Charturvedi V/s Union

of India and others, AIR 1996 SC 484. In this case, it is held—




17 0.A.N0.739/2016.

12. *“Judicial review is not an appeal from a decision
but a review of the manner in which the decision is
made. Power of judicial review is meant to ensure that
the individual receives fair treatment and not to ensure
that the conclusion which the authority reaches is
necessarily correct in eye of the Court. When an inquiry
Is conducted on charges of a misconduct by a public
servant, the Court / Tribunal is concerned to determine
whether the inquiry was held by a competent officer or
whether rules of natural justice were complied with.
Whether the findings or conclusions are based on some
evidence, the authority entrusted with the power to hold
enquiry has jurisdiction, power and authority to reach a
finding of fact or conclusion. But that finding must be
based on some evidence. Neither the technical rules of
Evidence Act nor of proof of fact or evidence as defined
therein, apply to disciplinary proceeding. When the
authority accepts that evidence and conclusion receives
support therefrom, the disciplinary authority is entitled to
hold that the delinquent officer is guilty of the charge.
The Court / Tribunal on its power of judicial review does
not act as appellate authority to reappreciate the
evidence and to arrive at the own independent findings
on the evidence. The Court / Tribunal may interfere
where the authority held the proceedings against the
delinquent officer in a manner inconsistent with the rules
of natural justice or in violation of statutory rules
prescribing the mode of enquiry or where the conclusion

or finding reached by the disciplinary authority is based
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on no evidence. If the conclusion or finding be such as
no reasonable person would have ever reached, the
Court / Tribunal may interfere with the conclusion or the
finding, and mould the relief so as to make it appropriate
to the facts of each case.

13. The disciplinary authority is the sole judge of facts.
Where appeal is presented, the appellate authority has
co-extensive power to reappreciate the evidence or the
nature of punishment. In a disciplinary enquiry, the
strict proof of legal evidence and findings on that
evidence are not relevant. Adequacy of evidence or
reliability of evidence cannot be permitted to be
canvassed before the Court / Tribunal. In Union of
India V/s H.C. Goel (1964) 4 SCR 718 : (AIR 1964 SC
364), this Court held at page 728 (of SCR): (at p. 369
of AIR), that if the conclusion, upon consideration of the

evidence, reached by the disciplinary authority, is
perverse or suffers from patent error on the face of the
record or based on no evidence at all, a writ of certiorari
could be issued.

18. A review of the above legal position would
establish that the disciplinary authority, and on appeal
the appellate authority, being fact-finding authorities
have exclusive power to consider the evidence with a
view to maintain discipline. The are invested with the
discretion to impose appropriate punishment keeping in
view the magnitude or gravity of the misconduct. The
High Court / Tribunal, while exercising the power of

judicial review, cannot normally substitute its own
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conclusion on penalty and impose some other penalty.

If the punishment imposed by the disciplinary authority

or the appellate authority shocks the conscience of the

High Court / Tribunal, it would appropriately mould the

relief, either directing the disciplinary / appellate authority

to reconsider the penalty imposed, or to shorten the

litigation, it may itself, in exceptional and rare cases,

impose appropriate punishment with cogent reasons in

support thereof.”

20. Source of power to direct deduction either in full or in
part, for a specified period or on a permanent basis as a measure of
punishment, is to be found in Rule 27 of M.C.S. (Pension) Rules,
1982 which is quoted above. This Rule lays down two conditions
which should precede invocation of power to impose such
punishment. These conditions are—

(1) Quantification / assessment of pecuniary loss
caused to the Government and,

(2) Finding of proven grave misconduct or negligence.

The reason for stipulating these conditions precedent is
clear i.e. measure of deprivation must be correlative to or

commensurate with gravity of the proven misconduct or negligence.



21.

20 0.A.N0.739/2016.

We have reproduced relevant portion of report of

Enquiry Officer wherein he has dealt with the charges framed

against the applicant.  Findings recorded by him are based on

evidence. The Appellate Authority, too, considered the evidence

and concluded—

held—

U IT HEHTT FeX AEAT Hdellhed hel AT &,
&l TT8T ST TFHH WY FOIEETAT G Tolegl Acd
Rifercae, JaqT IR maaE fAfgd AN de F aar oe
e IO 3edTd HIATAUITT 3Tel.  d8d Tel J&ATard
AT A fEeARIEr ATHTIUIIT 3MTel.  Wegald 14T
PIUTATE! AT AMHATH e STl =ATar fehar 3721 HIoTdler
A ATHATRSS CUATd 3MTelell sl AT FEHIT . 7.9
GoTdT feaileh R0.99.2003 TIT A Shell 3TE.

. A T I ISTHLY 31 FAHG ol I H
TeiT PIVTATET WET UThaT helell A TcT&TTd WGT STagR
IiT qdrear foieet qed Rfehcdeisl Fell 3G il
TRETIT IFHAT 36T HIUATH HRIATET Fodlel TG FishAarad
T TeHTd TISE AT Ad Y, TET Ui Wearqa ey
WET IO g THHAT 3T AT HRIaRT oo aed RAfercass,
Fierse ol dUT AERUTT d aRse ot Jar J@Ure I
HIAAT UAT Tl 3T 3T SITRIT 3HHeA TEJ
0T Fad YA SFEEER e

In the operative part of the order, the Appellate Authority

“3T. ST Higel JH®, fAardy deghry sifRed (Rfekcas),
AT T, IgqY ATATa%E il 3TUSRT Iiell 3Tereyr
QUISITAT YR JUTSARCAT  HeIHAA Hded JTAIRT §1d
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TET ol ClgIdl aNRIT 3o &g gl 3earar fFshy
aterell HUFERT AlAT FHIeT 3. 3. JHAS Aredl  fAdGATTEA
TETAT IfhAAY AT HEHTIT A isil WG ¢deh 37el
AT UG T TFFH NSl FOA HTAATATAT dholl 31T
TOSC gld. 31, SHS AredTws FAEHT AR d8T el aed
Rfdcas gerar AfaRed AR gar. arge dfaRed
FIIHRTAT FIBA TYOT TWET FhaT iell Tafdelr adeard
fRIEqser fawaes eIl S 21.6.2013 <A1 HICRMead
feorel ssabi Rem © & Fiear 43 gt dd=qsT 50
CFh  PIOH TARUATHN hUTd oTar e e ey guara Id
3me”. (Emphasis supplied).

The afore-quoted operative part of the order shows that
the Appellate Authority accepted stand of the applicant that the
applicant had played no part in purchases, and what the applicant
had done i.e. making payment in cash amounted to an irregularity.
So far as this irregularity is concerned, all the bills of purchases
were signed and sanctioned by Dr. Anekar, Civil Surgeon.

22. Question of upsetting finding of fact based on evidence,
while exercising power of judicial review, would not arise. However,
guestion does arise in this case as to whether the punishment,
source of which can be traced to Rule 27 of M.C.S. (Pension)
Rules, 1982, could have been imposed without observing
conditions precedent incorporated in the said Rule. In the instant
case, there is neither quantification of pecuniary loss said to have

been caused to the Government on account of any act of the
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applicant nor is there a specific finding that the applicant was guilty
of grave misconduct or negligence. The aforesaid ruling of the
Supreme Court will clearly apply since Rule 9 (1) of Central Services
(Pension) Rules, 1972 and Rule 27 (1) of M.C.S. (Pension) Rules,
1982 are in pari materia. In this factual background, as laid down in

the case of B.C. Chaturvedi (supra), matter will have to be

remanded to the Appellate Authority to reconsider the quantum of
punishment and scale it down appropriately so that it co relates with
proven facts. While appropriately scaling down the punishment,
due weightage deserves to be given to the finding of fact that
regarding process of purchases, the applicant was kept in dark and
acts held to be proven against him amount to financial irregularity.
Hence, the order.
ORDER
The O.A. is allowed in the following terms:-
(i)  The impugned order dated 21.7.2016 (Annexure
A-1) passed by the Appellate Authority is quashed
and set aside and the matter is remanded to the
said authority to reconsider quantum of
punishment in the light of observations made
hereinabove and scale it down appropriately so

that it correlates with proven facts.
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(i)  The Appellate Authority shall decide the appeal
expeditiously.

(i)  No order as to costs.

(M.A.Lovekar) (Shree Bhagwan)
Member (J) Vice-Chairman

pdg



